precisely the same distinction.  he first conclusion that must be drawn from this language is that
a prohibition on resale is not, under any circumstances. a reasonable condition or limitation.
[herctore, every service offere | by a LEC must be available for resale, including flat-rate and
residential services.

Second, although Congr ss delegated to this Commission (with one exception. as noted in
the next paragraph) the determin ition of what is a “reasonable™ condition or limitation on resale, the
clear intent of the 1996 Act an. of Sec. 251(c¢) in particular was to promote competition, so that
conditions and limitations on res ile should be strongly distavored. The carrier proposing any such
condition or hmitation shoulc have the burden ot demonstrating that it is reasonable and
nondiscriminatory. and any dor bt on these issues should be resolved against the proponent. As
noted in para. 176, the Commission generally has disallowed tariffs that prevent carriers “from
purchasing high volume. low pri ¢ otferings to resell to a broad pool of lower volume customers.”™
This policy has proven sound = the interexchange market and should be extended to the local
exchange market. Therefore. 11 C tariff provisions restricting resale based on volume aggregation
{for example. restricting resale to a single customer. a single building. or a limited geographic area)
should be deemed per se unrea onable. Any state laws or policies requiring such restrictions are
mconsistent with the Act. and 1 ust be preempted.

Fhird. Sec. 251(c)4)B) foes authorize the Commission to prescribe regulations under which
a State commission may restrict esale of particular services to certain categories of subscribers. The
clear intent ol this provision wi - to allow the Commission 1o preserve universal service subsidies

for certain classes of customers and to prevent arbitrage through resale of a subsidized service to
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customers who do not qualify tor the subsidy. The Commission should effectuate this purpose. but

should not allow this provisi
unreasonable resale limitations
residential services should be lin
the application of this “categor:
service subsidies (e g, Lifeline
[ the Commission adopts the co
ol universal service subsidies w
ot generice funding to 11.EHCs. In
relevant costs and no service sh
I'he Commission also s
available for resale by withdray
West's recent effort to do exactl
by a number of local service ress
10 withdraw an offering of a loc
but Sec. 251 does impose certa
circumstances. [n particular. be
limitation on resale. an 11L.EC
resellers. or between resellers an
withdraw a service entirely 11 itg

service so that some rescllers ¢ca

n to be used by HECs as a “loophole™ to justify otherwise
After a relatively brief transition period in which resale of all
ited to residential end users. the Commission should strictly limit
T exception o those services (if any) receiving explicit universal
crvice) under the policies to be adopted in CC Docket No. 95-45.
isensus proposals in the universal service docket, the vast majority
I be end-user specific. portable and. therefore, no longer a source
his new environment. all [I.EC services should be priced to cover
wld be exempted from resale.
ks comment on whether an [LEC may avoid making a service
ing 1t altogether. This guestion is undoubtedly prompted by U S
that in the case of its “Centrex Plus™ service, which has been used
llers in several states. As a general matter, the ability of an [LEC
U exchange service should be governed by State. not Federal law;

n obligations on the [1.IFC that would override State law in some

ause Sec. 251(e)4)(B) prohibits any “discriminatory” condition or

iy not restrict a service in such a way as to discriminate among
L end users taking similar service. Thus, an ILEC might be able to
iction affected all users unmiformly. but it may not “grandfather’” the

continue in business while others are precluded from entering the
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market. Withdrawal of a service might also be an unreasonable limitation of resale if the ILEC does
not offer anv reasonable substiti te service to which resellers can subscribe.
¢. Pricing ¢f Wholesale Services (49 178-183)

As explained in previot - sections. MES encourages the Commission to adopt a market-
driven pricing strategy. Inorde o be successful. this strategy must be applied consistently to all
services. all network elements, a-.d all constituents of the market. In the context of wholesale prices,
theretore, the Commission shoul | avoid adopting any pricing standards that would given incorrect
or inefficient price signals to re: ellers and thereby distort the operation of the market.

[n establishing uniform « des for determination of wholesale rates. the Commission should
adhere closely 1o the requirem nts of the Act and should not grant any special preferences or
advantages to resellers. Here. th > Commission is not onlv concerned with the relative positions of
the 11LECs and new entrants. but must also strike a balance between the concerns of facilities-based
competitors and pure resellers. {MIS, it might be noted. is both-—it is the largest facilities-based
competitive provider of local ¢ change service. but also the largest reseller of such service.) As
stated above. resale will plav a ¢ 1tically important role in assuring the efficient operation of newly
competitive markets: but facili ies-based entry is also indispensable in creating the competitive
80

pressures that will drive these mnarkets.®™  As shown in Section | of these comments, Congress

89 1n fact. there would be n 1 need for regulation of wholesale prices in a market in which fully
ctfective facilities-based compet tion existed. Facilities-based carriers would compete against each
other to offer their services to re ellers. much as is the case today in the interexchange market, and
market torces would therefore be ettective to produce efficient prices. The Commission should view
mandatory wholesale pricing a an interim measure only. and should be prepared to exercise its
lorbearance authority under Sec 10 when 1t finds that sutficient facilities-based competition exists
m particular markets to protect he interests ol resellers.
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specifically intended the 1996
therefore, 1s necessary. but not
The text of the 1996 Act
service basis — that is. the Sta
resold. Sec. 252(d)(3) provides

State commission shall «

Lo subscribers for the e

thercof attributable to an

avorded by the local exq
{Emphasis added.) Determini
service-by-service would frustra
182 must be rejected.

Also. Sec. 252(d)3) pro
through wholesale provision of
word “avoided,” rather than ~av
costs avoided when telecommus
limit the ability of imaginativc
savings that actually will be ¢
adoption of any “presumed” le-

Just as Secs. 252(d)y1)
principles and to base pricing d
termination of traffic on ccone

rather than arbitrary historical o

wt 1o stimulate investment in competitive facilities; resale alone,

ufficient. 1o achieve the legislative goals.

‘learly states that avoided costs must be determined on a service-by-

> commission must calculate the actual rate of each service to be

that a

2lermine wholesale rates on the basis of retail rates charged
commumcations service requested, excluding the portion
marketing. billing. collection. and other costs that will be

ange carrier,

2 wholesale rates for resold local service on any basis other than

¢ congressional intent. Theretore. the proposals discussed in para.

ides that wholesale rates are to exclude costs “'that will be avoided™
the requested telecommunications service. Congress’s use of the
idable.” requires resellers to demonstrate the actual, not potential.
ications services are purchased ar wholesale. Congress intended to
resellers to argue for a wholesale discount greater than the cost
.perienced by the providing carrier. This requirement precludes
el of avoided cost as suggested in para. 181.

ind (2) require the Commission to eschew traditional ratemaking
cisions for interconnection. unbundled elements, and transport and
nic costs. so subsection (d)(3) requires the use of economic costs

embedded cost studies in determining “costs that will be avoided”
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in setting wholesale rates. The ¢
total cost incurred to provide the
a wholesale basis. This calcul:
providing the service, but also tl
a LEC offering its services to
customer contact operations. hat
in service providers chosen by ¢

1t may be necessary to increase

based competitor from the rese!

some or all of the costs otherwi

The Commission should
include some share of general
redundant) suggestion in para. |
overhead consists of jomnt and ¢
the mterest of etficiency. are re:
incurred regardless ot whether
Since joint and common costs w

rates under the pricing standard

st that will be avoided is. quite simply, the difference between the
service on a retail basis and the total cost incurred to provide it on
tion must take into account not only cost savings to the LEC 1n
¢ additional costs incurred by the LEC in doing so. For exampie,
sellers may tncur costs tor the transmission of billing data, resale
{ling the accounts and requests of resellers. and handling the churn
d users that will surely result from local competition. In addition,
ctail marketing efforts to distinguish the services of the facilities-
cr. All of these activities involve greater costs which may offset
¢ avoided by providing services at the wholesale level.

xplicitly reject the suggestion in para. 180 that avoided costs might
overhead or “mark-up.” as well as the similar (and somewhat
1 to allocate some common costs to "avoided™ activities. General
ymmon costs that are attributable to more than one service and. in
overed from all of these services. These costs will continue to be
he I1.EC provides its services on a wholesale or a retail basis.®!
il not be avoided in fact. they cannot be removed from wholesale

of Sec. 232(dX(3).

81 By definition, if a cost is
it s a direct cost of that service

avoided when the ILEC ceases to provide a particular service., then
and not a joint or common cost.
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(3) Relationship to Other Pricing Standards (99 184-188)

As discussed at pages S0 1 seq. above, a coherent scheme ot unbundling, resale, and market-
driven pricing is required in orde - to achieve fully the pro-competitive purpose of the 1996 Act. One
necessary clement of that schen ¢ is the requirement that the price of every retail ILEC service be
set equal to. or greater than. th > sum of the prices of the component network elements used in
providing that service. Indeed. + ithout this requirement. there would be no etfective upper limit on
the rates that ILECs might char ¢ for access to network ¢lements. An ILEC could simply charge
an arbitrarily high rate tor the inbundled elements. while charging lower rates to end users for
bundled services that use the sar ¢ elements. No competitive entrant would ever buy the unbundled
clements under this scenario. be ause it could never hope to provide the bundled service at as low
a price as the ILEC. MEFS™ proposed pricing rule is therefore essential to permit the effective
operation of market forces in s¢ ung unbundled element prices.

C. Obligations Impo-ed on *Local Exchange Carriers” by Section 251(b)

1. Resale (99 195-197)

MES generally agrees v ith the Commission that restrictions on resale of local exchange
services should be discouraged  The statutory language concerning resale restrictions for all local
exchange carriers in Sec. 231(' )(1) is virtually identical to Sec. 251(c)4)(B) applicable only to

IEECs. Therefore, a resale re triction imposed by a non-incumbent LEC should be presumed
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unrcasonable, except that any ¢

H.1Cs should be presumed reas mable for other LECs as we

ndition or limitation ot a type that has been found reasonable for

1.8

5. Reciprocal Coompensation for Transport and Termination of Traffic

¢.  Definition of Transport and Termination of

Telecom:

The term “transport and
in context. This subsection pre
reciprocal compensation arrang
{Emphasis added.) The qualift
between local exchange carriers
tions carrier that is not a LLEC: an
nications” that are carried by |
['here 1s no basis in the stat
arrangements between neighbor
provision expressly applies 1o e
exclude from its coverage any 1

['he Commission also re
should be segregated into ““trans

the statutory language or the |

nunications (49 230-231)

2rmination of telecommunications™ in Sec. 251(b)(5) must be read
1des that “each local exchange carrier™ has the “duty to establish
»ments for the transport and termination of telecommunications.™
r “reciprocal” implies that the duty extends only to arrangements
not between a local exchange carrier and another telecommunica-
d. therefore. these arrangements only apply to those “telecommu-
F:Cs. namely end-user and carrier access traftic within a LATA.
tory language for excluding from the scope of this provision
ng. non-competing [ I'C<. Indeed. since the duty imposed by this
1y LEC. it would be contrary to the express intent of Congress to
‘ciprocal compensation arrangements between any LECs.

uests comment on whether reciprocal compensation arrangements
ort” and “termination” clements for pricing purposes. Nothing in

wislative history. however. supports such a distinction. To the

32 For example. if an 11.1
service. and is allowed to prohi
the 1LEC s competitors will ha
structure. Fhe competitors wot
residential rate. and should hav

" offers lower rates for residential subscribers than for business
it the resale of the residential service to business customers, then
¢ a strong competitive incentive to offer a similar two-tiered rate
td then be just as vulnerable as the [LEC 1o arbitrage of the lower
the same ability to restrict such resale.
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contrary. it may be noted that Se:
the transport and termination
approximation of the additional -
Congress considered the transpo
overlapping.

[n this respect. there
arrangements and access o u
requesting carrier specifies the
those facilities into its own ne
carriers are exchanging services
access to particular, identifiable
does not specity the facilities the
function should not depend on

Some [LLECs have soug
means of applying non-reciproc:
ILLECs in New York and Maryla
basis "two-tier” termination rat

an [ EC tandem switch. while o

252(d)2)(A)(i) refers to the “recovery . . . of costs associated with
of calls|.]” while Sec 252(d)(2)(A)(i1) refers to “"a reasonable
osts of ferminating such calls.” (emphasis added), suggesting that

t and termination functions to be equivalent or at least substantially

s an important distinction between reciprocal compensation
bundled elements.  In an unbundled access arrangement, the
articular 1LEC facilities to which it desires access, and integrates
work. In a reciprocal compensation arrangement, however, the
i ¢.. termination of calls) over their networks rather than providing
racilities. See note S1. above. Because an interconnecting carrier
will be used to transport or terminate its tratfic, the charges for this
1 other carrier’s choice of facilities.

1 to subdivide “transport and termination™ into subcategories as a
Cor asymmetric rate structures to these arrangements. IFor example,
id were able to persuade State regulators to approve on an interim
structures under which one rate applies for traffic routed through

iower rate applies for traffic directly trunked to an ILEC end office.
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Because non-incumbent [LECs :
switching hierarchies, these ratc

Further, a two-ticr rate »
159

(2N A). which requires tl
costs” basced upon “a reasonabl
This standard requires a singl
architecture or routing chosen !
one carrier would almost certain
For example, the two-tier rate

recover costs associated with

tandems to end oftice switches:
be incurred by a new entrant th.
As discussed in more de

.

rates be based upon “a reaso

prohibition on requiring actual ¢

vpically do not today operate separate “"tandem’™ and “end office”
structures are inherently non-reciprocal ®*
ructure would not be consistent with the pricing standard of Sec.
at rates be designed to allow “mutual and reciprocal recovery of
approximation of the additional costs of terminating such calls.”
rate structure that 1s not dependent on the particular network
v etther carrier. A rate structure tatlored to the network design of
v not provide “mutual and reciprocal™ recovery to the other carrier.
tructure approved in Marvland is designed to allow the ILEC to
~ tandem switches and the inter-office trunks connecting those
at 1t makes no allowance for the additional backhaul costs that will
t does not have separate tandem switches %4
ail at page 80. below. the requirement that reciprocal compensation
iable approximation of” the additional costs,” coupled with the

st studies. dictates that these rates be based on the incremental costs

83 In New York. the “tand
incumbent L.EC. but the latter ¢
would allow the IL.EC 1o reduct

rate applies to tratfic terminate:

M Typreally, MES uses a s
comparable o that served by
centralized switch requires the
points within the service area to
and transport technologics maku
less transport. Therefore. althor
do. it incurs additional transpor

>m” rate does apply reciprocally to traffic terminated by the non-
rrier 1s also required to offer alternative interconnection options that
its termination cost. [n Marvland. however. the lower “end office™
by a non-incumbent | 1-C".

ngle integrated tandem/end ottice switch to serve a geographic area
m [LEC tandem and multiple end offices. The use ot a single
:ployment of additional transport facilities to bring traffic from all
the switch. but the cost/capacity relationships of modern switching
this a more efficient design than deploying multiple switches with
ch MI'S does not incur the tandem switching costs that the ILECs
costs to connect all points on its network to the centralized switch.
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ot an efficient provider. not ¢ 1 the “actual”™ or “historical™ costs of any particular provider.
ticonomic analysis suggests that over time. all providers within the same market will tend to adopt
the most efficient technology duc to their self-interest in minimizing their costs and maximizing their
protits. Therefore, the long-ter n efficient cost of transporting and terminating traffic should be
identical tor all providers. based upon their adoption of the most efficient technology. even if their
short-term costs based upon to iay’s technology are different: and the Commission should seek
compensation structures that renforce. not interfere with. icentives to increase efficiency.

An artificial distinction setween “tandem’™ and “end office”™ termination, or any other rate
structure that seeks to distingur: h “transport”™ from “termination.” would eliminate the reciprocity
required by Congress and give [ ECs an opportunity to tilt the balance of payments through their
network design decisions. For example. if (as suggested in para. 231) dedicated transport links
between a carrier's switch and he meet-point were to be priced on a flat-rated basis, the carrier
would then have an mcentive "o route traffic through a switch far away from the meet-point
(regardless of whether this wout d be economically ctticient) in order to increase its revenue from
dedicated transport (and corres; ondingly increase its competitor’s expenses).®® In order to avoid
uneconomic incentives of this n: ture. the Commission should interpret “transport and termination™
as an indivisible unit that will he subject in its entirets to reciprocal (and. as discussed below.

symmetric) pricing.

83 In fact, the Commission 1as recognized that technological developments have dramatically
reduced the distance-sensitivit: of network costs. See. ¢.g. MTS and WATS Market Structure,
Amendments of Part 67 (New Port 36) of the Commission s Rules and Establishment of a Federal-
State Joint Board. CC Docket vos. 78-72. 80-286. 86-297. Report and Order, 2 FCC Red. 2639.
2642 (1987). Accordingly. the ¢ s little justification for imposing  interconnection charges that
depend on distance or on the gographic point of interconnection.
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d. Rate Levels (99 232-234)

In response to paras. 232-233, MES believes that Congress was unambiguously clear in
establishing different pricing siindards in Sec. 252(d)( 11 and (d)(2). and there is no reasonable
argument that the statute coule be construed to treat these two standards as interchangeable.
[Facilities used for traffic exchan: ¢ pursuant to Sec. 251(h)(5) cannot be made subject to rates based
on the Sec. 252(d)(2) pricing st ndard.

Para. 234 requests com nents on a variety of issues relating to implementation of Sec.
252(dy 1), MES urges the Comui uassion to adopt rules requiring that reciprocal compensation rates
be based upon a reasonable estir ate of the long-run incremental cost, to a provider using the most
ctficient available technology. ot terminating traffic received from other providers on a LATA-wide
basis. The I ATA is the reasona: le geographic unit to use for this purpose—a larger unit would be
unrealistic because the Bell Operating Companies are prohibited. at least for the time being, from
transporting traffic bevond a [ «T'A boundary: while smaller units would be unrealistic because
ILEC networks within a LAT, generally are operated as an integrated unit. [LECs currently
interconnect within their own ne works and with neighboring I[LLECs for the transmission of traffic
on a LATA-wide basis. so Sec. 7 ST(e)2)CYand (D) prohibit them from requiring other carriers to
interconnect on any less favoral i¢ basis. See note 75, above.

Sec. 232(d)2)(B)(i1) pre hibits the Commission and any State from conducting “any rate
regulation proceeding”™ to deto rmine transport and termination costs, or from requiring the
performance of anv cost studies. This provision suggests that Congress intended for these costs to

be set at economically optimal levels, rather than at levels dictated by any existing provider's
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“actual” or “historical” network « esign and costs. This conclusion is reinforced by the reference to
“additional costs™ in Sec. 252(d) 2)(A)(i1). which clearly seems to incorporate the economic concept
of efficient pricing based on mar tinal costs. This is a sound policy choice, because use of efficient
prices will provide all carriers vith an economic incentive to modernize their networks and adopt
the most efficient technology. as well as to use the most efficient means available to terminate their
competitors” trattic.

The Commission’s rules therefore should require that compensation for transport and
termination of traffic under Sec. *S1(b)(5) not exceed a reasonable estimate of the incremental cost
that would be incurred by a pro- 1der using optimal technology. Rates may not be based on either
interstate or state access charges. because these rates have been the outgrowth of rate-of-return
proceedings rather than estima es of economic costs; nor may they be based on any [LEC’s
embedded or historical cost stucies. whether performed betfore or after the enactment of the 1996
Actl. Indeed. rates may not be rased on the typical 1LEC incremental cost study, because these
studies generally assume the oxisting network design will remain fixed in perpetuity, and are
inconsistent with the Act’s regu rement for an approximation of the optimal economic cost. ¥

e.  Symmet:y (99 235-238)

MFS believes that the rc quirement of symmetry in reciprocal compensation arrangements

1s one of the most important iss: ¢s raised in the NPRAM Symmetry, as defined in para. 235, is not

only consistent with the provisic 18 of Sec. 252(d)2). but in fact is compelled by them. Moreover,

86 Obviously. however. it is impossible for any carrier’s actual cost to be lower than the optimal
level: theretfore, an ILEC cost study could be used to set an upper bound on the possible cost,
although it would not be a reasc nable estimate of the optimal cost level.
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symmetry is essential if new entrants are to have an opportunity to offer local exchange service on
an economically viable basis.

As discussed in the preceding sections. Congress required that reciprocal compensation rates
be “mutual and reciprocal™ and based on a “reasonable approximation of additional costs.” and
expressly prohibited any requirement of actual cost studies. These interrelated provisions indicate
Congress” intention that optimal economic costs. rather than actual or historical costs, should be used
in setting these rates. While actual costs mav vary from one carrier to the next, the optimal
econontic cost of performing the transport and termination tunction is the same for all carriers
operating within the same geographic area. On/v svmmetric rates are “mutual and reciprocal.”™” and
only such rates are consistent with the provisions of Sec 252(d)2).

In para. 236. the Commission suggests that svmmetric rates would be easier to manage than
asymmetric rates. “Setting asvmmetric, cost-based rates might require evaluating the cost structure
of nondominant carriers. which would be complex and intrusive.”™ This observation is correct, but

also incomplete.  Investigations into the cost structure of new entrants would not only be

8 ~Mutual” is defined as 1. possessed. experienced. performed. etc. by each of two or more
with respect to the other or others: reciprocal . . . . 2. having the same relation each toward the other
... Random House Dictionary of the English Language. nabridged Edition (1981). Congress
would not have used both the words “mutual”™ and “reciprocal™ if it had merely intended them as
synonyms for each other, so the word “mutual”™ must have heen included to connote the similarity
of the relationship between the two participants in the compensation arrangement.
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administratively burdensome. co plex. and intrusive. but also would violate the specific prohibition
o Sec. 252(d 2By

Asymmetric rates would »lace an intolerable burden on new entrants in the local exchange
market. Asymmetric rates woulc tend to favor the ILECSs. because of the greater bargaining power
and greater access to informati n of these companies. lurther. any imbalance in compensation
would have a disproportionate i pact on new entrants. The 1. ECs today serve nearly 100 percent
of customers. and they will lik *Iv continue to have the largest share of the market for years to
come ¥ Therefore. ILECs will | ¢ able 1o complete the majority of calls placed by their customers
entirely over their own network . and will incur reciprocal compensation charges only on a small
fraction of their calls. By contra: i. new entrants will incur these charges on the vast majority of their
traftic. Any asvmmetry in the 1 ite levels would have a much greater proportionate impact on the
new entrant s revenues and cost - than on the 1LEC s,

The supposed disadvant: 2es of rate symmetry identified in para. 237 are iltusory. First, the

Commission suggests that diff rent networks may have different cost characteristics, therefore

88 Para. 236 also suggests hat new entrants “may possess a degree of market power over the
mcumbent LLEC™ by controlling the access line needed to terminate a particular call, and therefore
“may have an incentive and the  bility to charge high rates o the incumbent . .. ." Although a rule
requiring symmetric rates would climinate this concern. the Commission is mistaken in characteriz-
2 It a new entrant did charge “‘high rates™ for
transport and termination of tr dtic on its network, the [LEC could seek to avoid paying these
charges by marketing its local exchange services directly to end users and “winning back™ the

mg control of an access line o “market power

customers who were using the ¢ompetitor’s services. New entrants do not have captive customers.
and therefore cannot exerceise noarket power,

% Even in New York City where switched local exchange competition was first introduced in
mid-1993. NYNEX continues te serve several million aceess lines while MES and other competitors
collectively serve a few thousar .
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requiring different rates. As M 'S has already demonstrated. it would be poor policy to set rates
based on the individual cost char wteristics of particular customers™ networks; any attempt to do so
would also entail Tengthy. compl x, and expensive administrative hearings. Setting symmetric rates
based on the costs of optimal tec mology will give all carriers an incentive to use the most efficient
network design and to reduce ticir costs to the optimal fevel. Also, the Commission expresses
concern that an ILEC “might be  ble to use its bargaining power to extract a symmetrical rate higher
than relevant costs . ... This is 1 valid concern. but it 1s not a disadvantage of symmetry, because
the same problem could occur ¢ en if rates were not required to be symmetric. The answer to this
concern, as suggested above. 1s 1 require that the symmetric rate level be justified by a reasonable
estimate of the optimal econom - cost of transport and termination of traffic.

For the foregoing reason: the Commission’s rule should interpret Sec. 252(d)(2) as requiring
symmetric rates for transport . nd termination ot tratfic. and should require States conducting
arbitration or reviewing BOC s:itements of generally available terms to establish rates consistent

with this requirement.

Comments of MFS Communic ttions Company, Inc. (May 16, 1996) Page 84



f.

The Commission shoul
arrangements. nor should it enco
As explained in the preceding
arrangement 1s one based upon ti
certainly 1s not zero (as would be
mn para. 242_hill and keep arrang
exchange carriers will have an e
services to customers that origin:
They would incur no cost for tra
but instead would force the othe

with the mtent of Congress. shi

Bill and Keep Arrangements (99 239-243)

' not adopt rules requiring 1L.LECs to enter into bill and keep
rrage the States to impose such arrangements through arbitration.”
sections. the most cfficient form of reciprocal compensation
¢ economic cost of transport and termination, and that cost almost
implied by a bill and keep arrangement). As the Commission notes
'ments are likelv to impair economic efficiency. In particular, local
momic incentive under bill and keep arrangements to market their
te large numbers of calls relative to their incoming traffic volume.
isport and termination of these calls on another carrier’s network,
carrier 1o absorb that cost.”! The Commission’s goal, consistent

uld be to encourage cconomically etficient competition for both

" The Commission exprc

permits the imposition of bill

permitting these arrangements s
the statute as a whole. there can

the States to mandate bill and k
BOC statements of generally av:
in detatl in s Reply Comments
those Reply Comments be incor
25 1AW 3) bars the Commission !
of the Act. and the Commuss
arrangements or make them s
Nonetheless. these statutory pro
require thent.

"V Of course. the converse
greater than the actual cost of
market therr services 1o custon
reciprocal compensation payvme

sses some doubt in para. 243 as to whether Sec. 252(d)(2)(B)(1)
ind keep arrangements in arbitrated agreements, as opposed to
fely n voluntarily negotiated agreements. Based on an analysis of
¢ no real doubt that the purpose of this provision was to authorize
¢p arrangements in thetr role as arbitrators (or in their review of
tlable terms). MFS has discussed the relevant statutory provisions
n C'C Docket No. 95-185 (filed Mar. 25, 1996), and requests that
orated in the record of this proceeding to avoid duplication. Sec.
om terfering with State policies that are consistent with the terms
m accordingly may not overturn State-imposed bill and keep
bject to any conditions :such as those suggested in para. 243).
istons only permir bill and keep arrangements. and plainly do not

s equally true. If the reciprocal compensation rate is set at a level
ransport and termination. then carriers will have an incentive to
ors who originate relatively few calls in order to minimize their
118 to other carriers.
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originating and terminating trat'ic. and this goal can only be achieved by setting rates close to
cconomic cost.”? The Comm ssion therefore should not preclude or discourage States from
complying with the requirement »f the Act that they base rates on a “reasonable approximation™ of
cconomic cost.
g. Other Pcssible Standards (9 244)

The Commission notes that existing arrangements between neighboring 1LECs may provide
a basis for setting rate Jevels or ceilings for reciprocal compensation arrangements. As discussed
earlier. arrangements between 1 eighboring 1LECSs for the reciprocal transport and termination of
traftic fall within the scope of Sec. 251(b)(5). and therctore are required to be filed with State
commissions pursuant to Sec. - 32(a) and (e). Under Sec. 252(i). the ILECs are required to make
available the same arrangements contained in an approved agreement to any other requesting carrier.
on the same terms and conditic 1s. Therefore. any agreements between neighboring ILECs will
impose a de facto ceiling on rai s that these carriers can demand from any third party for similar
transport and termination of tre ffic: if they demanded a higher rate. the requesting carrier could
simply avail itself of the filed ag cement. The Commission’s rules should confirm the requirement
that these agreements between [ ECs be filed with State commissions and be made available to other

carriers under Sec. 252(1).

"* Although bill and keep a rangements may possiblyv satisty this goal in circumstances where
traffic 1¢ reasonably in balance. the costs of transport and termination are very small, and the
administrative costs of imposing an explicit charge are substantial. it is not yet clear whether (or how
often) all three of these conditic ns will be satisfied. I'or this reason, most of the States that have
adopted bill and keep mechanisy s to date have done so only on an interim basis, as noted in paras.
227 'n.306) and 240, This alleas the States time to gather better information concerning traftic
flows and costs. and recognizes that any efficiency losses due to impertect pricing are likely to be
minimal in the short tern.
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The Commission also
considered in establishing recip
rates (where they exist) have b
provide any useful guidance as tc
the Commission adopts the mar
1s reasonable to expect that local
Under these circumstances. it
standard of reasonablencss for

The Commission’s rule:
one-haltf the applicable retail
compensation were sel at one-
revenue equal to one-half the re
mnterconnection point. and the ¢
routing the call from the interce
costs of call origination and b
termination (bearing in mind th
rather than a precise measurer
approximation of the transport

D. Duties Imposed o1
(99 245-249)

In para. 246. the Comn

“telecommunications carrier” fe

nquires whether retail measured local service rates could be
ocal compensation rates. In most jurisdictions, measured service
en set far above cost. so these rates (at current levels) would not
the actual economic cost of transport and termination. If. however,
.ct-driven pricing standards outlined earlier in these comments, it
1sage (and other ratesy will move much closer to their actual costs.
-ould be appropriate 1o usce local measured service charges as a
¢ciprocal compensation arrangements.

should provide that any transport and termination rate exceeding
weal measured service rate will be presumed unreasonable. [f
alf the retail rate. then the originating carrier would receive net
ail rate for its function ot originating the call and routing it to the
minating carricr would receive an cqual amount for its function of
mection point to the terminating customer. As a general rule, the
iling can be presumed to be equal to the costs of transport and
i the Act directs the use of a “reasonable approximation™ of costs
ient). so that the retail price of a “half-call”™ can be used as an
nd termination cost.

“Telecommunications Carriers” by Section 251(a)

ission inquires as to whether a service provider may qualify as a

some purposes but not others. MFS submits that this question is
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definitively answered by Sec. 3(- 4). quoted in para. 245, which provides that “[a] telecommunica-
tons catrier shall be treated as a ommon carrier under this Act only to the extent that it 1s engaged
mn providing telecommunicatio s services . . . 7 (Emphasis added.) An entity that provides
telecommunications services m. v also engage in other lines of business, which might range from
providing information scrvices o selling customer premises equipment to issuing credit cards to
selling music CDs: but Congr ss expressly directed that such an entity would be subject to
regulatory oversight only to the >xtent that it provides telecommunications services (as defined in
Sec. 3(46)). Nonetheless. a carrt 't that uses telecommunications services in providing any of these
non-regulated services remains subject to the Communications Act with respect to the use of its
network services. In particular, | ECs are required to provide 10 other carriers on a nondiscrimina-
tory basis any network element . that the [LEC uses in the offering of non-regulated services, or
provides to end users or other ¢ stomers for these purposces

H. Advanced Teleconimunications Capabilities (9 263)

MI'S believes that the u bundled access requirements of Sec. 251(¢)(3) can and should be
implemented in a way that pror otes the deplovment of advanced telecommunications capability.
consistent with Section 706(a) « {'the 1996 Act. As discussed in more detail in previous sections.
ILECSs should be required to unb indle all network facilities and equipment upon request, and should
not be permitted to dictate the t chnology to which another carrier will have access.

In its recent reply comn ents in the Universal Service proceeding, CC Docket No. 95-45,
MFES urged that all LECs shou d be required. as a condition of eligibility for universal service

subsidies. to meet existing netwe rk modernization standards for rural telephone companies. Among
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other things. these standards rec
their subscriber loops to carry d
'he "CSA™ loop standards refer
meeting the one megabit/sec cap
plant to CSA standards tor purpe
a similar requirement to make ay
requesting telecommunications
changes in interconnection loca
II.  PROVISIONS OF SE(

A. Arbitration Proce

With respect to the arl
arbitration is fair when both part
discovery should be permitted «
to develop their positions. An ¢

the extent not already provided

uire that rural telephone companies develop a plan for upgrading
ita at a rate of at least 1.000.000 bits (one megabit) per second.”
nced at page 44. above. will provide transmission plant capable of
wity requirement. Since 11.FCs should be required to upgrade their
s¢ of meeting their obligations to their end users. they should have
ilable upgraded facilities on a nondiscriminatory basis for use by
carriers.  For the most part. this requirement will not cause any
wons or facilities.”

TION 252

s (99 264-268)

itration provisions 1n Scction 252 of the Act, MFS notes that
s have equal access to tacts. Therefore. MFS believes that modest
ensure that both parties have access to basic information necessary
change of documents relating to basic cost and technical issues, to

ought to be required prior to the arbitration hearing.

"3 See MFS Reply Comme

' MFS understands that |
generally can be conditioned tc¢
located within this radius. Ther
loops at the TLEC central offic
advanced telecommunications
farther than 18.000 feet Irom tl
points of interconnection that a
networks to comply with the tre

its. CC Docket No. 95-45. at 14-15 (filed May 7. 1996).

ops to customers located within 18,000 feet of a central office
meet the CSA standards. and that about 80% ot all customers are
‘questing carrier should have the option of interconnecting to these
coand of collocating whatever equipment is required to provide

capabilities over these loops. For the traction of loops extending

> central office. 1t may be necessary for ILECs to offer additional
s closer to the end user. or to deploy additional equipment in their
ISMISSION capacity requirements.
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MI'S urges the Comme
procedures to ensure the fair
knowledgeable arbitrators. Such
for exchange of limited discove:
ol time: specification of the stanc
be based. and the remedies and 1t
deciston: and a clear statemen
documents otfered in arbitratior

I'he arbitration should be
parties should not be permitted t

B. Section 252(i) (49

MES agrees with the Co
by Congress as an important te
therefore avoid any interpretati
argued in previous sections. |
nondiscriminatory basis must be
that all agreements specity the
a discrete. clement-by-element
discrete element on the same ter:

and conditions that effectively

sston to establish appropriate and sufficiently detailed rules and
and expeditious handling of the arbitrations, and the use of
procedures should include, among other things, a precise timeline
. a formal. expedited hearing, with precise limits and allocations
ards. legal or otherwise. upon which the arbitrator’s decision shall
lief available to the arbitrator: a written statement of the arbitrator’s

as 1o the scope of confidentiality of the statements made and

timited to the specific parties to the agreement under review. Third
participate. since they would unduly delay and burden the process.
169-272)

nmission’s observation in para. 269 that Sec. 252(1) was intended
'l 10 prevent diserimination by [LEC's. The Commission should
1 of this subsection that would impair its beneficial effects. As
we availability of all network elements on an unrestricted and
1 central element in a market-driven pricing strategy. This requires
tms and conditions for access to unbundled network elements on
basis. and that other carriers be allowed to obtain access to any

18 and conditions. An agreement may not contain “blanket” terms

-:quire a third party to incur other obligations or waive rights as a
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condition of access to a part
Commission’s rules should spe
agreement that attempts to limi
incorporating terms and conditi
them as a practical matter: and tl
to the nondiscrimination require
IV.  CONCLUSION

For the reasons set for
expeditiously to adopt comprehe
for the interconnection. unbund
must be offered by [LECSs purs:
State from adopting more rigor:

The Commission’s rules
network requested by another ca
iteasibility. The requesting ¢
including (but not limited to) ph
installation intervals. repair stas

the rules. The Commission shos

cular network element at a particular rate.”> Therefore, the
cify that Sec. 252(eX2)(A) prohibits approval of any negotiated
the rights of third parties under Sec. 252(1), either directly or by
ns that are so narrowly tailored that no other carrier could satisty
at any arbitrated agreement having such a result would be contrary

ments ul’ Secs. 251eH2). (N3, (XD, (e)6), and 252(dX 1).

1in the preceding Comments. the Commission should proceed
1sive rules establishing a nationwide minimum set of requirements
ed access. reciprocal compensation, and other arrangements that
ant to Sec. 251 These minimum standards should not preclude a
us requirements pursuant to its own rules and policies.

hould require 11LECSs to provide interconnection at any point in their
ner. unless the ILEC carries the burden of demonstrating technical
arier should be entitled 10 choose the means of interconnection.
sical or virtual collocation or a meet-point arrangement. Specific
dards. and service quality requirements should be incorporated in

Id modity its physical and virtual collocation policies, as outlined

95 . “

’> An example of such a b
for a lower rate for a particular r
well

anket” condition might be a provision stating that a carrier qualifies

‘twork element only 1f buys certain quantities of other elements as
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above, both to conform to the ne v requirements of the Act and to address problems that have arisen
under the previous rules.

Access to unbundled ne twork elements should be made available on the same basis as
interconnection. However. pure esale carriers should not be permitted to pick and choose between
unbundled clements and wholcsale services: the Act requires that pure resellers use wholesale
services while facilities-based carriers have access to unbundled clements. As in the case of
mterconnection, specific service requirements should be prescribed. This is most important in the
case of the unbundled loop. wi ich has the strongest “bottleneck™ characteristics of any network
element. but should be provid: d lor other elements as well.  The Commission should adopt a
coherent set of unbundling. resale, and pricing standards to assure market-driven pricing of
unbundled network elements. 1 ither than delve into the limitless complexity of LRIC studies or
adopt the interior and unreliable ‘proxy™ approach. And, the Commission should pre-empt any State
pricing schemes that are inco wsistent with the pricing directives of the Act, such as Texas’
requirement for usage-sensitive pricing ot unbundled ioops.

The Commission should effectuate the resale provisions of the Act by prescribing rules that
strictly imit the TLECS™ opportunities to place hmitations or conditions on resale of any
telecommunications service. L alimited resale is one of the key components of the market-driven
pricing strategy proposed in th 'se Comments. For the same reason, however, the Commission
should be hesitant to interfere vith market-driven pricing by mandating excessive discounts for

wholesale services. These disce mnts should be limited to a narrowly-drawn concept of net avoided
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costs. and the Commission should rely on market forces to determine the proper level ot wholesale
rates as competition emerges.

The rules should require that reciprocal compensation arrangements for transport and
termination of traffic be based on a reasonable approximation of the economic cost of performing
these functions using optimal technology. Reciprocal compensation should be provided under a
single. symmetric. usage-sensitive rate. which should be capped at one-half the measured service rate
offered 1o end users. Although the Act permits bill and keep arrangements, it does not require them,
and the Commission should not encourage these arrangements because they are not consistent with
economic efficiency.

In addressing all ot these issues. the Commission should bear in mind that the fundamental
purpose of’ Sec. 251 1s to promote local exchange competition. and particularly facilities-based
competition: and that the 1996 Act was intended bv Congress as a sweeping overhaul of
telecommunications law rather than a mere incremental change. The Commission should not
hesitate to take bold steps and to discard old regulatory practices and techniques (such as embedded
cost analyses) that are inconsistent with the new statutory regime. Rather. it should take this rare
opportunity to craft an entirely new regulatory paradigm. und enable the next generation of American
consumers to reap the benetits of full-fledged competition throughout the telecommunications

industry
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